IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

THOMASWAYNE AKERS,
by appointed counsel, Robert L eeg,
as next friend,
Petitioner, Civil Action No. 7:01-CV-00141
V. MEMORANDUM OPINION

RON ANGEL ONE, Director,
Virginia Department of Corrections,

By: Samuel G. Wilson
Chief United States District Judge
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Respondent.

Thomas W. Akersis scheduled to die tonight for murdering Wesley B. Smith. By all
accounts, including his own, the murder was extraordinarily vile and cruel, and by al accounts
Akersis poised to kill again if the opportunity arises.* At every stage since his apprehension,
Akers has plainly and clearly expressed his desire to die rather than spend the rest of hislifein
prison. He has steadfastly rejected legal assistance to spare hislife. Contrary to Akers
directives, Robert Lee, Akers appointed state habeas counsel, filed a motion in this court
yesterday pursuant to 28 U.S.C. § 2251 and 28 U.S.C. § 1651 to stay the execution and has filed
a petition for writ of habeas corpus pursuant to 28 U.S.C. § 2254 challenging the lawfulness of
Akers death sentence. Essentialy, Lee argues that Akers was incompetent at the time he pled
guilty and remains incompetent to this day. It follows, Lee contends, that he has standing as a
“next friend.” After thoroughly reviewing the record, the court denies the motion and dismisses

Lee' s petition, because he lacks standing.

! See Appendix, Exhibits 1-2.



.

On December 19, 1998, the body of Wedley Smith was found in Franklin County. He had
been robbed, strangled, and beaten to death. On December 22, 1998, Akers was arrested and
charged with the capital murder and robbery of Smith. Thomas Blaylock and David Furrow were
appointed to represent Akers. On August 25, 1999, in front of Judge William N. Alexander, 11, in
Franklin County Circuit Court, Akers pled guilty to the charges.?

Defense counsdl first informed the judge of Akers wish not to present any mitigating
evidence at the sentencing in a hearing on September 28, 1999. A sentencing hearing was
conducted on November 5, 1999, in which defense counsel, at the behest of Akers, presented no
argument and no mitigating evidence. Judge Alexander then sentenced Akers to death based on
the aggravating factors of future dangerousness and vileness.

On December 10, 1999, Akers signed a form indicating that he did not want to appeal his
conviction and sentence. Akers also filed a notice with the Supreme Court of Virginia on January
12, 2000, indicating that he did not want to participate in his appeal whatsoever. The Supreme
Court of Virginiathen remanded to the circuit court the question of whether Akers' waiver was
knowing, intelligent, and voluntary. On March 16, 2000, Judge Alexander conducted the hearing
and, on April 4, 2000, entered an order finding that Akers was competent to waive hisright to
participate in adirect review of his conviction and sentence. After reviewing the sentence, the
Supreme Court of Virginiaaffirmed it on September 15, 2000. Akers did not seek arehearing or

petition the United States Supreme Court for certiorari.

2 For a complete recitation of the facts, see Akers v. Commonwealth, 535 S.E.2d 674
(Va 2000).




On October 6, 2000, Robert L ee was appointed to represent Akersin his state habeas
proceeding. Based on aletter from Akers, the Commonwealth requested that Judge Alexander
set an execution date after explaining that Akers had no intention of filing a state habeas petition.
On January 26, 2000, Judge Alexander set Akers execution date for March 1, 2001. Leefileda
petition for habeas corpus relief on behaf of Akersin the Supreme Court of Virginia on February
12, 2001. Leerequested an evidentiary hearing to determine Akers competence to waive further
litigation. The Supreme Court of Virginia dismissed the petition on February 27, 2000, without
conducting a hearing. On February 28, 2001, in this court, Lee filed amotion for stay of
execution and a petition for writ of habeas corpus pursuant to 28 U.S.C. §2254.

.

Even if he supported Lee' s “next friend” petition, Akers could not prevail on the
competency claimsthat Leeraises. In afedera habeas proceeding, the court israrely the trier of
factsif those facts have been expressy or even implicitly found by the state trial court. Instead,
the state court’ s factual determinations are presumed to be correct, and the petitioner only can
overcome that presumption of correctness by clear and convincing evidence. See28 U.S.C. 8§
2254(e)(1).

“The presumption of correctness accorded to state court findings ‘only appliesto basic,

primary facts, and not to mixed questions of law and fact.”” Combsv. Coyle, 205 F.3d 269, 277

(6th Cir. 2000). The presumption aso appliesto the state court’ s implicit factual findings. See

Combs, 205 F.3d at 277; see also Campbell v. Vaughn, 209 F.3d 280, 285-86 (3d Cir. 2000);

Goodwin v. Johnson, 132 F.3d 162, 183 (5th Cir. 1998); Sprosty v. Buchler, 79 F.3d 635, 643

(7th Cir. 1996); Venturav. Meachum, 957 F.2d 1048, 1055 (2d Cir. 1992); Tindey v. Borg, 895




F.2d 520, 524 (9th Cir. 1990); Crespo v. Armontrout, 818 F.2d 685, 686 (8th Cir. 1987). While

“the proper characterization of a question as one of fact or law is sometimes slippery,” Thompson
v. Keohane, 516 U.S. 99, 110-11 (1995), “the competency determination should be treated as a

guestion of fact for purposes of § 2254(d),” Mackey v. Dutton, 217 F.3d 399, 412 (6th Cir.

2000). See aso Maggio v. Fulford 462 U.S. 111 (1983) (per curiam). Asthe Supreme Court

observed in Thompson:

In severa cases, the Court has classified as “factual issues’ within § 2254(d)’s
compass questions extending beyond the determination of “what happened.” This
category notably includes. competency to stand trial; and juror impartiality. While
theseissuesencompass morethan “ basic, primary, or historical facts,” their resolution
depends heavily on the trial court’s appraisal of witness credibility and demeanor.
Thiscourt hasreasoned that atrial court isbetter positioned to make decisions of this
genre, and has therefore accorded the judgment of the jurist-observer * presumptive
weight.”

Thompson, 516 U.S. at 111 (citations omitted).
The presumptive weight accorded an explicit or implicit competency determination is not

dependent upon formalism. The failure to conduct a competency hearing is not tantamount to a

failure to find competency. The opinion in Mackey v. Dutton isinstructive. In that case, the state
trial court found insufficient evidence that the defendant, Mackey, was incompetent and refused to
order a psychiatric examination or hold aformal competency hearing. On federal habeas, the
district court declined to conduct an evidentiary hearing on the issue of Mackey’ s competency
despite Mackey’ s argument that the material facts were not adequately developed at the state
court hearing. In affirming the district court, the Court of Appeals for the Sixth Circuit reasoned:
Mackey’ s arguments were implicitly rejected by the [Supreme] Court in Fulford. In
Fulford, the state trial court received evidence on the defendant’s motion for a

psychiatric evaluation, but it refused to order a further inquiry into the defendant’s
competency. Despite the fact that no evidentiary hearing on competency had been



conducted by the trial court, the Supreme Court accorded the trial court’s
competency determination a presumption of correctness.

Mackey, 217 F.3d at 413 n.14 (citing Magagio v. Fulford, 462 U.S. 111, 117 (1983)).

Lee argues that “no federal court ever has presumed correct findings from a state court
with regard to competency where there has not been an evidentiary hearing in the state court.”
(Petitioner’s Reply to Opposition to Stay of Execution, p. 2). Evenif Lee' s historical perspective
of the law were correct, Lee s view of the record before this court is stilted. Judge Alexander, the
Virginia Circuit Judge that heard Akers' plea of guilty and sentenced him to death, made findings
of fact based on the evidence before him on three separate occasions. when he took Akers' plea,
at Akers sentencing, and when Akers attempted to waive direct appeal to the Supreme Court of
Virginia®

A review of the record clearly discloses that Judge Alexander patiently and carefully
guestioned Akers to insure that Akers was pleading guilty knowingly, intelligently, and voluntarily
with afull understanding of the consequences of his plea. He aso questioned counsel about
results of a psychological examination in order to establish, in his words, “absolutely,
unequivocally that there [was| no impediment as far as Mr. Akers making the decision that he
[made].” (Sup. Ct. of Va,, JA., val. 1, p. 24). Counsd then informed the judge of the results of
a psychological examination that concluded that Akers was capable of making an informed
decision about his plea. The judge, nevertheless, directed counsel to file areport from the doctor
who evaluated Akers, and the judge further explained to Akers that he had to have something

from the doctor stating that there was “absolutely no impediment” to Akers pleading guilty. (Sup.

® Theissue that faced Judge Alexander is the same facing this court: whether Akersis
competent to decide not to take further legal action.
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Ct. of Virginia, JA., vol. 1, p. 23). The judge then accepted Akers' plea, finding that Akers had
knowingly, intelligently, and voluntarily pled guilty “understanding the consequences.”

Several days later, Akers counsel forwarded to Judge Alexander aletter from the licensed clinical
psychologist who evaluated Akers, Dr. Evans S. Nelson. Dr. Nelson noted that he had written
counsel aletter “in great detail as early as June 14, 1999, stating [his] opinion that Mr. Akers was
competent to plead guilty,” despite Akers insistence that the court sentence him to death rather
than to life imprisonment. (Sup. Ct. Va,, JA., vol. 1, p. 198-99). He explained that

Mr. Akers possessed the capacity to rationally understand, appreciate, and consider

the consequences of his pleaof guilty. Most people would disagree with Mr. Akers

judgement in doing so, but good judgement and competency are far from

synonymous. . . This defendant has real-life experience with what it means to be a

prisoner and knows he did not cope well; . . . he can clearly articulate reasonsfor his

guilt on the capital murder charge and had a command of the evidence in his case; he

could articulate why aviable defenseis not possible as the evidence stands now; and,

of course, he intentionally engineered the scuttling of his defense prospects through

letters and leaks. Furthermore, there were no indications that Mr. Akers was

psychotic, severely depressed (beyond the normal situational stress associated with
apending capital murder trial), or suicida (he did not want to kill himself by hisown

hand; his plea of guilty is for other reasons), nor were there signs of a

neuropsychological injury that impaired his capacity to make a reasoned choice.

(Id.) Dr. Nelson concluded that “from the mental health perspective [he saw] no viable reason to
guestion [Akers'] competency to [make decisions].” (Id. at 199).

Againgt this factual backdrop, Judge Alexander carefully considered Akers decision not
to introduce mitigating evidence at sentencing, found Akers decision to have been knowing,
voluntary, and intelligent, and sentenced Akers to death.

Judge Alexander had a third, and final, opportunity to consider, at least implicitly, Akers
competency when Akers attempted to thwart the mandatory appeal of his death sentence to the

Supreme Court of Virginia, and Judge Alexander conducted a hearing March 16, 2000, to



determine whether Akers was acting voluntarily and intelligently. Once again, he considered all of
the evidence that he had received or heard before, as well as Akers answersto questions, his
demeanor, his manner of expression, and his articulate correspondence, and he once again found
that Akers acted “voluntarily and intelligently.” (Sup. Ct. Va, JA., vol. 1, p. 240-41).

Judge Alexander’ s findings are not mere formalisms. They are entitled to deference for a
reason. Judge Alexander was in the best position to determine whether Akers understood the
proceedings and whether he was capable of assisting his counsel if he wished. Judge Alexander
clearly concluded on three separate occasions after careful deliberation that Akers was fully
competent, and there is no credible suggestion that Akers mental condition has changed. In fact,
on state habeas review, the Supreme Court of Virginia concluded that “the petition and
accompanying affidavits are not sufficient to allege a basis for requiring a plenary hearing to
determine whether Thomas Wayne Akers is mentally competent to make his own decision to filea

writ of habeas corpus.” Akersv. Warden of Sussex | State Prison, No. 010338 (Va. Feb. 27,

2001).
“One necessary condition for ‘next friend’ standing in federal court is a showing by the
proposed ‘next friend’ that the real party in interest is unable to litigate his own cause due to

mental incapacity, lack of accessto court, or other similar disability.” Whitmore v. Arkansas, 495

U.S. 149, 165 (1990). Lee has offered the opinions of a psychiatrist and a neuropsychologist who
have never examined Akers and who provide no credible evidence that Akers mental condition
has changed.* Under the circumstances, Lee has failed to satisfy the threshold requirement of

standing.

4 Akers has refused to submit to further psychological evaluation.
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1.
For the reasons stated above, the court denies Lee’' s motion to stay Akers execution and
dismisses his petition. The court will issue an appropriate order this day.

ENTER: This 1st day of March, 2001.

CHIEF UNITED STATES DISTRICT JUDGE
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to smith’s house after the killing and had a decent

meal and changed 1nto his clothes and took a pleasur-

_ able trip to New York and laughing to the Common-

wealth of Virginia on my way. " . .
"By the way, I challenge you and any rranklin

_cOunty Judge to a COurtrocm dual by a straight tria1.~

I don’t even want a Jury trial, T waive my right to
a Jury here and now. Signed and dated this day ofl
April 27, 1999. I don’t believe the COmmonwealth or
the Judges have the heart to sentence me to death,
and if I do get life without parole, I promise Vir-
ginia I will plot and scheme behind bars and escape

and come back to Franklin County and execute justice .

to some special people I'have in mind. Don’t pro-
crastinate. Let’s get the.killing on the way.
%I, Thomas Wayne Akers, waive a trial by Jury

-+ and request a straight trial by Judge. Signed, dated
. this day of April 27, 1999. I have mastered 33 and

a-third degrees in eleven years. I possess 360

_ degrees of pure, raw power. Thomas Akers."

I have received some other correspondence, but
the ones that are relevant, the next one and the last

one that I intend to read would be dated

. June 18, 1999.

wmclifford Hapgood, June 18, 1999, I have this

. App- 607
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) last:.finishing touch ‘for you to-build your case on.

After I killed Wesley Smith I f£1ipped his body face

~  down and took his wallet out of his' back pocket. I

" took.$180 to $200 out of the wallet. I saw the
driver's license and the credit ‘cards, but my true
mission was his Christmas bonus from John Hanoock
Steel in Salenm, Virginia, but he paid his car. payment
‘off in £u11 hefore I -got the chance to kill a.nd rob

: him of his full Christnas bonus, but I spent the $180

to $200 with pure happiness on drugs, food, 1iquor
~and gas on my way to Canada., I had no use for the
wallet or the driver' s license after I robbed him for
the money. It was my ful]. i{ntent to kill and rob
Wesley Smith after 1 got acquainted with him. - If Mr.
Martin truly wanted to kill Mr. Smith, why would he
ha\fe done 'i.t years ago,." exctise me, "why wouldn’t he

‘have done it years ago.

"It was my ‘nission. I have neirei:' had no.

qualms about nothing I do or have done. I a;m. my own

“God. I doand live by my own thoughts, vays, and
N

* actions. I came out of prison to deliver death,
pain, and destructiqn. When a man gains proper
kxnowledge, wisdom, understanding, and learns he is |
God, nothing or nobody can stop him. Make sure

Septenber 13, 1999 you’ve got all your I’s dotted and

App. 608
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your T’s crossed. You’ve got all the ammunition you

"need for me. Don’t allow your ain to be off, because

‘vif I am allowed the privilege to kill again, I prom-

ise my aim will be true and gocked towards the Com-

-monwealth of Vtrginia's seal. No respect. wvinca,

vinni, viccia®, ‘Thomas Akers, June 18, 1999."

I think that the summary of the evidence by -
otficer Jamison and Officer Woods sunmarizes every .
single thing that Mr. Akers wrote me in both of those
letters. That is information that Mr. Akers had that -
only the killer would have, that these were not
widely known details, especially as to the monetary
transactions that he discusses about Mr. Smith's
christmas bonus and the things like that.

He clearly knows and substantiates what ve
already found, and that was that Wesley Smith was ..
taken by Mr. Martin and Mr. Akers, and he was taken
to a remote spot in Franklin County where Mr. Akers
and Mr. uartin savagely beat, choked, kicked, dragged

him down the hill,Aand then did it again, and drove.

off in his car.

They had the audacity to go to hds house,
steal nis.goods, eat his'food, load his clothes,
put his clothes'on, take those, even run a load

through the washing machine, and then go to New

App- 609




IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

THOMASWAYNE AKERS,
by appointed counsel, Robert L eeg,
as next friend,
Petitioner, Civil Action No. 7:01-CV-00141
V. FINAL ORDER

RON ANGEL ONE, Director,
Virginia Department of Corrections,

By: Samuel G. Wilson
Chief United States District Judge
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Respondent.

In accordance with the Memorandum Opinion entered this day, it is hereby ORDERED

AND ADJUDGED that:
1. the Motion for Stay of Execution, filed on behalf of Thomas Wayne Akers, is
DENIED; and

2. the petition under 28 U.S.C. § 2254 for writ of habeas corpus, filed on behalf of
Thomas Wayne Akers, isDISMISSED.
It isfurther ORDERED that this action be stricken from the active docket of the court.

ENTER: This 1st day of March, 2001.

CHIEF UNITED STATES DISTRICT JUDGE



